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Mark Bands

The mark bands and descriptors applicable to all questions on the paper are as follows. Maximum
mark allocations are indicated in the table at the foot of the page.

Indicative content for each of the questions follows overleaf.
Band 1:

The answer contains no relevant material.

Band 2:

The candidate introduces fragments of information or unexplained examples from which no coherent
explanation or analysis can emerge.

OR

The candidate attempts to introduce an explanation and/or analysis but it is so fundamentally
undermined by error and confusion that it remains substantially incoherent.

Band 3:

The candidate begins to indicate some capacity for explanation and analysis by introducing some of
the issues, but explanations are limited and superficial.

OR

The candidate adopts an approach in which there is concentration on explanation in terms of facts
presented rather than through the development and explanation of legal principles and rules.

OR

The candidate attempts to introduce material across the range of potential content, but it is weak or
confused so that no real explanation or conclusion emerges.

Band 4:

Where there is more than one issue, the candidate demonstrates a clear understanding of one of the
main issues of the question, giving explanations and using illustrations so that a full and detailed
picture is presented of this issue.

OR

The candidate presents a more limited explanation of all parts of the answer, but there is some lack of
detail or superficiality in respect of either or both so that the answer is not fully rounded.

Band 5:

The candidate presents a detailed explanation and discussion of all areas of relevant law and, while
there may be some minor inaccuracies and/or imbalance, a coherent explanation emerges.
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Maximum Mark Allocations:

Question | 1 2 3 4 5 6
Band 1 0 0 0 0 0 0
Band 2 6 6 6 6 6 6
Band 3 12 |12 |12 |12 (12 |12
Band 4 19 (19 (19 (19 [19 |19
Band 5 25 |25 |25 |25 |25 |25

Particular credit should be given to candidates who understand the issue raised in this question.
The proposal in the Act remained exactly that until leave was recently sought to conduct a jury-
less trial in a complex drugs conspiracy case.

Candidates should show an understanding of the jury’s function and of the degree of public
confidence in its role, the collapse of complex cases involving dangerous defendants and
organised crime.

Arguments for holding a trail without a jury should potentially cover the problem of intimidation
and/or bribery, national security, the sensitivity of police intelligence, the inadequacy of available
protection or other security measures.

Exceptional candidates might refer to the Fraud (trials without a jury) Bill 2006 which failed to
become law for the reasons commonly argued, namely:

e the measure is an over-reaction

e it undermines the whole concept of jury trial

e measures to protect jurors can be devised.

An historical account of the development of equity is needed, considering the deficiencies in the
common law and the way in which equity countered these. Some general understanding of the
fact that equity came to assist those traditionally at a disadvantage is needed, e.g. mortgagees,
beneficiaries of a trust.

Examples, using decided cases, should be given of the principal remedies, such as injunction
and rescission, and of the development of a moral framework to the law by way of the application
of equitable maxims.

Full credit should be given for more ‘recent’ developments such as estoppel, the deserted wife’s
equity, the Mareva injunction and the Anton Piller Order.

Candidates should address the shortcomings of civil court procedure — delays, expense, the
adversarial ethos etc., before elaborating on the numerous forms of Alternative Dispute
Resolution (ADR) which are available — tribunals, mediation, arbitration etc. — and the ways in
which these are conducted. The shortcomings of ADR should also be explored, e.g. problems
with appeals, representation etc., before a conclusion is reached. To reach maximum marks,
answers must be balanced with discussion of both the court system and also ADR.
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4 Eustace appears initially at the Magistrates’ Court, probably represented. Plea before venue for
an either way offence. If he consents to summary trial, then a date will be fixed for the case to be
heard and some explanation of the actual trial process should be given.

If he elects trial by jury, then his case will be adjourned for 8 weeks whilst papers are prepared for
his committal to the Crown Court. Procedures at the subsequent trial should be explained, and
contrasted with those for summary trial.

If he is convicted by the Magistrates’ Court, he can appeal to the Crown Court (judge and two lay
justices) and then to the Court of Appeal and, in exceptional cases, to House of Lords. Credit
should be given for any discussion of appeals by way of case stated. The slightly abbreviated
route from a Crown Court conviction should also be discussed. MAX 15 marks if the appeal
process is not discussed.

5 This very straightforward question requires, for a respectable mark to be attained:
e explanation of the 3 major rules of Statutory Interpretation, using case law
o discussion of the minor aids, e.g. the significance of the decision in Pepper v Hart
e consideration of the present-day move towards a purposive approach and whether this is
desirable
e discussion of why judges need these rules and aids and whether it is right for them to
interpret the law accordingly. Should such matters be left to Parliament?

6 Better candidates will make the point that the Human Rights Act provides for the right to fair trial.
This seems to be the over-arching principle to an answer which, to achieve a score in the higher
bands, should consider:
¢ the Police and Criminal Evidence Act Codes of Practice which aim to ensure integrity in the
gathering of evidence and treatment of suspects

¢ the independence of the Crown Prosecution Service from the police (although there can be
pressure from the police to pursue unpromising prosecutions) in advising on and authorising
the more serious charges

e the use of impartial members of the public in both summary and jury trials and the right to
conduct one’s defence vigorously

o the burden of proof in criminal cases.

Any candidate who mentions the erosion of the right to a fair trial by fixed penalties, conditional
cautions etc. would probably move into the top band.
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